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IP experts discuss potential of utility models for development
In a 3 March 2006 roundtable organized jointly by UNCTAD/DITE and the International Centre on Trade and Sustainable Development (ICTSD), a number of experts in the area of intellectual property rights (IPRs) discussed the development potential of utility models. The roundtable focused on the presentation by Dr. Uma Suthersanen, Reader in Intellectual Property Law & Policy, Queen Mary, University of London, of her paper "Utility Models and Innovation in Developing Countries", forthcoming as Issue Paper No. 14 under the UNCTAD-ICTSD Project on IPRs and Sustainable Development (available at http://www.iprsonline.org/index.htm). 
Utility models are small-scale patents that have been heavily used in countries such as Germany, Japan and the Republic of Korea, as the patent laws in those countries have traditionally refused protection of incremental inventions. In addition, as under most national legislations utility models are granted without substantive examination, the utility model system offers rapid and low-cost protection to minor inventions.  However, one important finding in Dr. Suthersanen's study was that it is difficult to prove a concrete causal link between the use in developed countries of utility models and the promotion of innovation. Also, the utility models system was successful only in those countries whose industry supported the system. Developing countries intending to promote small-scale innovation should be aware of the alternatives, such as, for instance, the use of functional design rights. As Kiyoshi Adachi from DITE's TOT-IP program pointed out in his comments on Dr. Suthersanen's paper, it would be important in this respect to know more about the attractiveness of such alternative models and why they replace utility models in some countries but not in others. 
The broader discussion related, inter alia, to the essential issue of whether small-scale inventions should be protected through exclusive rights in the first place. Considering rising concern in both developing and developed countries about expansive patent rights and their restrictions on competition, follow-on research and innovation, some participants questioned the appropriateness of providing exclusive rights to inventions not meeting the criteria for patentability. Despite the fact that some counties such as South Africa are currently modifying their legal framework to accommodate a utility model system (as explained by Simon Qobo from the Permanent Mission of South Africa to the UN in his comments on Dr. Suthersanen's paper), or to introduce substantive examination of utility model applications such as the Republic of Korea, some experts highlighted their preference for a non-exclusive approach to the protection of incremental inventions, such as through rules on unfair competition and liability principles. 
In conclusion, whether utility models may be an effective tool for the promotion of domestic innovation in developing countries will largely depend on the particular national circumstances, such as local awareness of the system and response by the domestic industry; the structure of the domestic industry and the degree in which it is engaged in small-scale inventions; and the existence and use of alternative models. From a development perspective, countries before introducing a system of exclusive rights for minor inventions should consider non-exclusionary alternatives. The WTO Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) does provide the necessary flexibilities to do so.  
